REPRQDUCED AT THE NATIONALKRCH\VES“ , DECI. ASSIFIED

DECLASSIFIED

PA/HO Department of State By (Qvara Date | 2504
E.O. 12958, as amended

July 12, 2005

Authority MNDF7GE0B

DEPARTMENT OF STATE
TrE LEGAL ADVISER
May 29, 1969 o 8443

MEMORANDUM

TO

.

J ~ Ambassador Je?éson

THROUGH:  S/s W

FROM : L - George H. AldrichG'H'A'

SUBJECT: Seabeds -- Principles ACTION MEMORANDUM

With one exception, the Department of Interior has

have proposed language, which you have seen, that sub-
stantially alters the principle concerning a boundary for
the area beyond national jurisdiction. Since June 1968

the United States has called for an "internationally
agreed" precise boundary. The Interior language substitutes

- a call for precise definition of an "internationally

accepted" boundary. Interior also refuses to accept our
proposal for a moratorium on boundary claims.

I understand that, upon the advice of Mr. Pollack of
SCI, you have agreed to the substitute language proposed - -
by Interior. - -

_ The purpose of this memorandum is to request that,
for the reasons given below, you reverse this decision.

DISCUSSTION:

1. 1If the United States proposes the Interior language,
without making a concommitant moratorium proposal, the option
of eventual agreement to a narrow zone of coastal State
jurisdiction will in a very short time disappear. This will
be true regardless of whether the United States in fact
exercises jurisdiction beyond its geologic shelf. Other
nations, apparently at the behest of U.S. oil companies,
are currently granting large seabed concessions to private
oil companies. Often these concessions include areas which
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extend to the deep ocean floor. If such exercises of
jurisdiction are not objected to by any State they will ’
be, in Interior s proposed language, "internationally
accepted It was by this procedure that the Truman
Proclamation of 1945 came to be "accepted! as international
law.

At Tab A is a memorandum which explains more fully
the reasons why the United States should propose a
moratorlum

2. The National Petroleum Council and several nations
who favor a broad bountlary of coeastal State jurisdiction
have consistently maintained that the boundary should be
established by interpretation of the Geneva Convention, |
rather than by new agreement. Proposal by the United States
of the position favored by Interior would.generally be under-
stood as acceptance of this "interpretation' pogition and
a reversal of the position favoring an "agreed" boundary,
which we have consistently maintained to date.

3. In addition to the above view, the NPC strongly
asserts that under the Convention coastal States now have
exclusive rights over the entire submerged continental
terrace -~ i.e., to the deep ocean floor. U.S. acceptance
of the Interior language may well be understood as acceptance
of this part of the NPC position as well. The practical
result would probably be that we shall lose the option of
ever establishing a narrow zone of coastal State jurisdiction,
either by new agreement or through 1nterpretat10n of the

- Geneva Convention.

4. Quite apartbfrom the above arguments, if we agree
that our goal is the definition of a precise boundary, there
are a number of reasons why it should be sought through agree-

‘ment, rather than by interpretation of the Geneva Convention:

the most obvious is that an interpretation of the highly
ambiguous language of the Convention can more readily be

CONFEDENTIAE
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:gbandoned by new governments in other countries than could
-a.mew agreement employing clearer language.

5. I would point out that our language does not
prevent us from deciding at some point to seek to establish
.a boundary by interpretation if a new agreement cannot be
obtained. Therefore, it does not prejudice Interior's
position, but Interior's language prejudices our position.

- RECOMMENDATTON:

-That you decide that the United States should continue
“to seek an agreed boundary to the continental shelf and
.a moratorium on national claims. ‘

VApprove

Disapprove f

Attachment:
Seabeds Moratorium - Background and Cpnsiderations

ce:

U - Mr. Richardson
E - Mr. Samuels
SCI - Mr. Pollack
10 - Mr. Popper

' .

L/SPArJGCarter:edk  -GONEFDENGIide
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SEABEDS MORATORIUVI _BACKGROUND AND CONSIDERATIONS

“For“the past several months there have been persistent

"but unsuccessful attempts to reach agreement within the

Unlted States Government on a moratorium proposal that

will protect 1mportant options regardlng the eventual

location of an agreed- boundary of coastal State juris-

diction over seabed area%. If ‘this Government does not

. propose a moratorium for boundary_clalms we run a‘serlous

risk that; as a praetical . matter, within tme fairly near .
future the option of establishing a narrow zone of
coastal State jurisdiction will be lost. This memorandum
reviews the faotors relevant to a moratorium proposal

and poiuts.out courses of action available to obtaiﬁ:

resolution of this issue.
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BACKGROUND :

Since late 1967 this vaernment and the international

commun;ty have been engaged in actlve consideration of the

_seabeds 1tem introduced by Ambassador Pardo of Malta. Most

efforts to date have been directed toward accumulation of
basic facts and adoption of. a set of ﬁrinciples to guide
f;thfe-efferts. The two'ultimate, and closely interrelated,
issuee aré‘ |
:i a) What lS, or should be, the boundary of coastal

“ State JurlSdlCthn and
:‘ b) What reglme should be applicable in the area

| beyond the llmltS of coastal State Jurlsdlctlon7 v

Existing international law and agreements do not provide

a clear answer, or a satisfactory basis for arriving at a-

‘clear and broadly accepted answer, to either of these

questions. There is no doubt that under the 1958 Continental
Shelf Convention all coastal nations (with the.possible
exception of those possessing extensive shallow offshore
areas extending several hundred miles) have exctusive
jurisdiction over seabed resources to a depth of 200 meters.

In the recent North Sea cases the ICJ indicated that customary

" international law allows a coastal State to exercise such

O DN
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igrisdictiop over 1its geologic continental‘sheif. (The
geologic shelf normally ends at about 200 meters, but shélves’
as shallow as 50 meters and as deep as 550 meters are not
unknown.)  There is doubt as to fhe right of a coastal

State to extend its exélusive jurisdictioh'beyond the edge

of the shelf and as to the sufficiency of existin.gllaw to
fécilitate exploitation gf the'area beyond.

In June 1968 in the Ad Hoc Seabeds Committee, the U.S.
proboSgd,and.has often reaffirmed,a set of principles that
calls for agreed solutiéns to bofh iséues and‘setéfqrfh
guidelines to be followed in seeking agreemeﬁt. Paragraph 3

reflects our desire to allow seabed activities to continue at

<

. \
ever-increasing depths without destroying the practical
possibility of reaching agreement on a narrow zone of
coastal State jurisdiction should this result pro&e to be

in our interest: _ .

"Taking into account the Geneva Convention of
1958 on the Continental Shelf, there sha%l be
established, as soon as practicable, an internation-
ally .agreed precise boundary for the deep ocean
floor -- the sea-bed and subsoil beyond that over .
which coastal States may exercise sovereign ¥1ghts
for the purpose of exploration and exploitation of
its natural resources; exploitation of the-?atural
resources of the ocean floor that occcurs prior to
establishment of the boundary shall be understood
not to prejudice its location, regardless‘of whether
the coastal State considers the exploitation to
have occurred on its 'continental shelf''.

N ———
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7 Since December 1968 the State Department has been

seeking aﬁthority to propose in the Seabeds Committee .

" that all nations should refrain from making boundary claims

until efforts could be made to reach international agree-

- ment on the boundary and regime issues. Such a moratorium
‘proposal would effectively protéct the possibility. of

agreement to a narrow zone and prevent a race to establish

ﬁaper claims to vast seabed areas while such efforts are
undertaken. The following relevant views have emergéd:

1. The Oil»Industry objected‘to pfi;éiple 3, above,
and opposes any moratorium proposal. In Jﬁly, 1968‘the
National Petroleum Council‘(NPC); announced its conclusion’
éhat the United States,- and other nations; now ﬁhave ex-
clusive jurisdiction over the natural resoufcés'pf fhe "
continental land mass seaward geﬁerally to where the sub-
merged portion of that land mass.meets Ehe ébyssal ocean
floor" (i.e., we now have a broad zone of jurisdiction to a
depth of at least 2,500 meters). The Council recommended that
the U.S. f;rthwith "declare its full rights ... as described
gbove ... ." NPC representatives explain that these positions,
which are still maintained, are not offered for the purpose

of furthering
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the 0il Industry's interests,}but onlyito further ﬁhe
national iqterests.in,protecting the "American miﬁéral
estate." ‘

' 2;Spokesmen for the hard minerals industry are not as
unified as the oil men. Severél.reject the NPC view as to
thé extent of present jurisdiction and favor rapid adoption
of a boundary and regime that will facilitate exploitation
of the area beyond national juriédictioh, vThey would
prgbably'support a moratorium‘proposalt | o

3.The ﬁepartment of Defense has consisﬁently.maintaihed
that our national security intéresté require that we favof
a narrow zone of coaétal Stale jdrisdictiQn (200 meters, OEC
at the most 550 meters). See letters f;qm.Deputy Secretaéies'
Nitze and Packard at Tabs A and B. However, DOD. spokesmen
héve stated that under an undesirable regime (i.e. UNGA
controlj they might prefér a broad zone of national juris-
diction. DOD favors an effective morétorium proposal.

4.The Departments of Interior and Commerce have stated

their preference for a bfoad zone of natfonal jurisdiction;
they have opposed every moratorium proéosal made by State.
However, they say they are not oppbsed to the priuciple

CONPIDERT AR
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.Of a moratorium, aﬁd ﬁh;t they do not accept fhe NPC view
that cbastal State jurisdic£ion now extends to the deep
- ocean floor. On TUesday;'May 20, State and Interior repre-
- gentatfves met to lay the groundwork for the meeting of |
State and Intefidr Undersecretaries‘May 22.
5. At the internétiohal level, Ambassador Pardo has
proposed thét a "miﬁimum" area beyénd‘the limits of national
’Juriséiction be defined.;s that area beyond 200 meters and
1200 ﬁiles. This.proposél has received little suéport to
date but it will be debated at the August meeting of the
TSeabedsVCommittee. Its adoption, we believe, woﬁld'effectively
préclude. eventual agieement to’ a narrow zone of coastél State
jurisdiction. ‘ )
DISCUSSION: |
In considering the importaﬁce ofxobtaining authority to
propose‘a moratorium on boundary claims it is necessary to
assess the probable results of our failuge'to make such a
proposal, the result of making the proposal, and the effect
of such résults upon our'interests.f It is then necessary to

“consider the details of an acceptable moratorium.

" FATLURE TO PROPOSE A MORATORIUM:

If we fail to make a moratorium proposal we can reasonably
expect that other nations will continue to grant offshore

CONPEPRNEIAT
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exploration and exploitation permits covering seabed areas
/ ° . '
at great distances from shore, substantially beyond the

- geologic continental shelf and down to the abyssal ocean

floor. These countries will be disinclined to agree later

to a boundary landward of areas covered by the permits

"~ unless a moratorium proposal is adopted, or at least made,

particularly if their permittees (U.S. oil companies) demand

fhat they noﬁ’do‘so. Unies; we protest such permits, or the
enabling législation wh'ch a;thorizes them, we can expect
that other States, the 0il Industry aﬁa possiﬁly other:
égeﬁcies of the U;S Goverﬁment will argue tﬁat "$-ate
;factice" has established‘éhét coé;tal_State jurisdiction
extends to the abyssal fioor (i.é. to approximately 2500
'meters). In short, the‘éassage of time iS»strpggly,

against présérving the possibility of later agreeing to

a narrow zoﬁé of coastal State jurisdiction. The evidence

of a trend tcward a broad zone of coastal State jurisdiction

vis rapidly mounting:

a) Sudan and Saudi Arabia have each recently asserted
jurisdiction over the floof of the Red Sea, Which is about

7000 feet deep and 200 miles wide.

“CONTFIDENT AR




DECLASSIFIED

DECILASSIFIED

PA/HO Department of State  Auhoriy MNDR79EDB

E.O. 12958, as amended
July 12, 2005

By (Qvara Date |- 26-04 |

-8 -

"b) ‘Iceland haé recently adopted legislation stating
that its continental shelf "reaches ... as far from the
country's shore as it proves possible to exploit its
wealth." | |

' c) Apparently several codhtries, pa%ticularly in
Southeast Asia and at the behest of U.S. cémpanies, are
issuing permits which cover ‘very large seabed areaé, in-
cludlng areas that extend to the abyssal ocean floor Aﬁ
example is provided by a request from Gulf 0il to the
Republic of China for a large concession north of Taiwan.
(We have received this {nformation from Gulf on a

- . . <
confidential basis.) b "' |

dj The NPC Has nofed in its report that:29vcountries
have granted offshore concessions for areas deeper than 200
meters. NPC spokesmen have récently stressed that inter-
national 1aw>is éQolving through State préctice in this
regard. (On this point it is important to bear in mind
that all such concessions, including those granted by
the U.S., include shallow area; as well aé deep areas and

that the concessions are sought primarily because of the

shallow areas. However, this fact does mnot completely
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destroy the point that such concessions may constitute an

exercise of sovereign rights over the deep areas as well.)

PROPOSAL OF A MORATORIUM.,

if the United States makes a moratorium proposal
and acts in.accofd with it,'both in its leasing policy énd
in'its relations with oéher coun;ries, ﬁe probably can
protect the possibility of an internationally agreed narrow
béone of ﬁational jurisdiction and prevént a race to grab
§éaBed areas while efforts are‘made to reach agréemené on thé
,éééﬁééfy ;ﬁdifééim;.iééuéé.:>¢iearly this is true if the
UNGA adopts the proposal; it is.probabiy true, for‘reasons
given below, even if the proposal is not accepted by all;__‘
or even a majority, of the members ofﬂéﬁe Seabed‘Committee.“
Most offshore exploitation is cSnducted by U.S. coﬁpanies ~-
because they have the kpowhow and capital and becausg of
'advantages offered by United States tax law. However,
because of U.S. tax iaw, a U.S. company probably will not
exploit an area leased from a foreign country unless the
U.S. recognizes that couﬁtry's right to lease the area

concerned. The possibility that the United States Government

“CONFIPENETAR-
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will eventually decide that coastal States do not have

jurisdiction beyond a certain point will discourage

exploitation beyond that poinﬁ unless there is general
agreement -- along the lines of our mofatorium proposai --
that such exploitation can occur,andbshould be protected
even ;fter a boundéry is.&fawn landward of it.

Qur Interests.

At the_ﬁgrking level all concerned agencies of the

Executive Branch have agreed the U.S. has at least the

© following interésts which will be affected bynthe eventual |

solutions for the seabed boundary and regime issues:
v v

a) Foreign Policy. Bilateral and multilateral dispptes

over boundaries, claims to distant seabed areas, expropriations

- of foreign investments, etc., should be avoided; if they

arise; they should be resolved by a éompulsory'dispute

international'éooperation, hopefuliy providing useful precedent

for other matters of clear international concern.

b) Access to Resources. The U.S. and its nationals
N ' Co
should have access, on reasonable terms and conditions, over

~SONEERENTEAdm

-
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* the long run to the maximum quantity of all economically
recoverable xesourcés -- known and presently unknown --

of the submerged areas of the world.

c) Access to}Seabed-for Other Uses. The U.S. also
has a‘greaﬁ_interesf -- 1argeiy for national defense and
scientific investigatioﬁ - in profécting our fight to
use seabed areas off other nations',cqasts, as well as
our owr, for purposes,'consisteht wifh inteﬁﬁatibnal‘law
ana agreement, other than natural resource.éxploration

-orﬁexﬁibitatidn.

d) Use of the Superjacent Water Column and Air Space.

For commercial and national defense reasons we have a
great interest in assuring our continued right to exercise

the freedoms of the high seas in all waters and air space

presently subject to the regime of the high.seas.
THe U:S. has no immediate or near term requirements

for resources knmown or suspected to exist beyond the

‘geologic shelf.

.The U.S. éovernment has not decided what boundary/regime
combination would best serve the interests listed above.

CONPEPENTEAEr
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" In Juné 1968, it deéided that internationally agreed solu-

tions were preferable to solutions reésulting from unilateral
actions by coastal states. In January, 1969 it decided that

all options should be kept open while further studies were

-undertaken to determine the'mostwdesirable boundary/regime

combination. There is general agreement within the

——————— JPOTRR—— -
o7 P o emares

government that the boundary and regimé issues are too
closely interrelated to be separated -- i.e. if a

desirable regime can be agreed upon we would pefhaps

“favor. a narrow zone of national jurisdiction, but if

.an acceptable rggime cannot be negotiated we would ﬁe;hapé
favor a broad zone gf national jurisdiction.

As more and more nations asseft control over seabed |
aréas in deeper and deeper water fér from their shores, itf 
is clear that we will effectively lose the option of
agreeing to any boundary/regime combination which contains
a narrow zone of national jurisdiction wunless we take’
some positive action to protect this option.

Two courses of action are available: we can seek
international agreement, or an understanding, that there
will be a moratorium upon seabed boundary claims pending

~CONTEDENT FAE
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an effort to arrive at agreed solutions; or (separately
/s : : '

or in conjunction with the former alternative) we can
unilaterally protest all actions which might effectively

diminish the available options. Whether or not the second

course is adopted it is important now to proceed vigorously

to pursue the first if it is to be'adOpted. A prompt decision
on this issue is necéssary so that we can undertake any

necessary consultatlons prlor to August.

Terms of a Moratorium.

R ] Lo

In early January, 1969 there was general acreement
within the Executive Branch that the U.S. should propose
and seek support for a meratorium on boundary claims.
There was, however, disagreement'ever whether the proposalL
should state that the moratorium applied only to eleﬁrsi
beyoﬁd a deéth of 200 meters. State and DefeeseﬂfajoredA
inclusion of this figure; Interior and Commerce opﬁosed it )
on the ground that it would tend to prejudice location of
the boundary in favor of 200 meters.

Durieg the March, 1969 meeting of the Seabeds Comﬁittee
an intensive but unsuccessful effort was made within the
United States Government to reach agreemant on a proposal

which did not contain a reference to 200 meters. State and
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Defense supported a proposalucovering all Eoundary claiﬁs,,
including those based on tht 1958 Convention; Interior
and Commgrce supportga é proposal covering only "further"
claims, |

This dlfference is substantlal Under the propo;al
whlch State has most recently recommended to Interior claims

based on an interpretatlon of the Convention would not be

;ngguélced,'bqt they would be held in abeyance until an

+

e ffort could be made to negotiate an agreed boundary. Under

thg»proposalrmost_recently made by’Interior a coastal State -
can, thttugh incteasing,tgtthlpgicgl caﬁability of ité
lessees, extend its jurisdictién under the Convention to the
abyssal ocean floor. Under‘thé‘NPC view the U.S. presenti;
has rights to that Point. The Convention and its history are
sufficiently ambiguous to allow other nations té support the
moratorium favored by Interior‘and‘ﬂommezce and then (perhaps
upon urging by U.S. cd@p?nies seeking large mineral con-

c essions) to espouse-the Interiot or NPC interpretation of

the Convention. If this were to happen the possibility of

eventual agreementto a narrow zone of coastal State juris-

@+

“diction would be greatly diminished




REPRODUGED AT THE NATIONAL KRCH]VF; . DECLASSIFIED 7
DECLASSIFIED - Auhoriy NNDR7GEDB
PA/HO Department of State =~ CDrarapute |- 204
E.O. 12958, as amended —m
July 12,2005 .

~

CONPFREIFE b
- 15 -

7

O;her—diffepgnces‘aig ﬁﬁch less important. It should
%évéﬁésib}é to oyeréome tﬁem_if,agreement can be reached,
ér other %esolution.feachea,,on the more importént‘issue
separating the various Departments. The area of agreement '
vis 1argé. | ‘

prefuily agfeement to a‘mofatorium.propﬁsal can be
?eached at the Thursday ﬁeeting. If agreement is not reached,
;£herebshould‘bé>aiscussi§n of thé procedure to follow in
érder to fesdlve the iséue of what,-if any, ﬁoratofium.
ff?PQF?l.th?,USG,?h9uld ﬁake. - The most promising possibility
;; fhég-fﬁe i;s;ev;ﬁould.ié réfefredvto the NSC for'prompﬁ

’

decision. ¥

L/SPA:JGCarter:edk  CONPERENEFAE
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